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 1.  TIME:  8:30   CASE#: MSC13-01589 
CASE NAME: RAMOS VS. FORD MOTOR COMPANY 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY FORD MOTOR 
COMPANY 
* TENTATIVE RULING: * 
 
In light of the Notice of Settlement, the Motion for Summary Judgment is off-calendar. 

  

  
 2.  TIME:  8:30   CASE#: MSC13-02346 
CASE NAME: DONG VS. SHAPELL 
HEARING ON MOTION TO/FOR INTERVENE FILED BY TRAVELERS PROPERTY 
CASUALTY COMPANY OF AMER ICA 
* TENTATIVE RULING: * 
 
The motion is off-calendar at the request of the moving party. 

  

 3.  TIME:  8:30   CASE#: MSC13-02346 
CASE NAME: DONG VS. SHAPELL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
In light of Pre-Trial Order No.3 this case management conference is continued to November 21, 
2016 at 8:30 a.m.  

  

 4.  TIME:  8:30   CASE#: MSC15-00728 
CASE NAME: BATTA V PNC BANK 
SPECIAL SET HEARING ON: FINAL APPROVAL OF CLASS SETTLEMENT SET 
BY DEPT. 17 FROM 5/12/16 HRG. 
* TENTATIVE RULING: * 
 
The parties are to appear.  Barring objection, the Court’s tentative ruling is to grant the motion 
for final approval of the class settlement as requested in items numbered 1 through 10 in the 
“Notice of Motion and Motion for Final Approval of Class Action Settlement.” 
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 5.  TIME:  8:30   CASE#: MSC15-01233 
CASE NAME: MARTINEZ VS GALAXY DESSERTS (C 
HEARING ON MOTION TO/FOR PRELIMINARY APROVAL OF SETTLEMENT FILED 
BY ANGELICA DE LEON MARTINEZ, REINA ISABEL IRAHETA 
* TENTATIVE RULING: * 
 
The parties shall appear. 

  

 6.  TIME:  8:30   CASE#: MSC15-01233 
CASE NAME: MARTINEZ VS GALAXY DESSERTS (C 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
In light of the tentative settlement, the case management conference is vacated.  The Court will 
proceed only with line 5. 

  

 7.  TIME:  8:30   CASE#: MSC15-02142 
CASE NAME: SANTOS VS. GREGG DRILLING AND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SANTOS FILED BY 
GREGG DRILLING AND TESTING, INC., ARGONAUT INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
  Defendants’ demurrer to the First Amended Complaint (“FAC”) is SUSTAINED in part, 

with leave to amend, and OVERRULED in part, as stated below.  Any amended complaint shall 

be filed and served on or before September 8, 2016.  Should no amendment be filed, 

defendants shall file and serve their Answer on or before September 22, 2016.  Counsel are 

directed to review and comply with CCP § 430.41 regarding any future demurrers.   

 
First Cause of Action, for Unpaid Minimum and Prevailing Wage: 
 
The general and special demurrers to this cause of action are OVERRULED.  Plaintiff 

has adequately alleged the elements of this cause of action.  (See FAC, ¶ 2, 11, 12, 13, 17, 18, 
19, 21, 22, 23, 24, 26, 27, 28, 29; CACI 2701.)   The complaint sufficiently apprises defendants 
of the issues they are to meet.   (Gressley v. Williams (1961) 193 Cal. App. 2d 636, 643-644.)  
Further details can be developed through discovery.  (See Khoury v. Maly's of California, Inc. 
(1993) 14 Cal.App.4th 612, 616.)   Even where specific pleading is necessary, less particularity 
is required when the facts “lie more in the knowledge of the opposite party.”  (Committee on 
Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal. 3d 197, 217.)  
 
 Second Cause of Action, for Violation of Labor Code Section 203:  
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 Defendants’ demurrers to the Second Cause of Action are OVERRULED to the extent 
they are based on the arguments in support of defendants’ demurrers to the First Cause of 
Action.  The demurrers are SUSTAINED, however, with leave to amend, to the extent they are 
based on the ground that the FAC fails to state clearly that the employment of each plaintiff has 
ended.  (CCP § 430.10 (e), (f).)  A cause of action under Labor Code section 203 can be stated 
only for those plaintiffs whose employment has ended.  Any amended complaint must state 
clearly whether the employment of each plaintiff seeking recovery under this cause of action has 
ended. 
 
 Fourth Cause of Action, for Recovery under Contractor’s Bond: 
 
 All demurrers to this cause of action are OVERRULED.   The FAC adequately alleges a 
claim for recovery under the Contractor’s Bond.  The potential bar of the statute of limitations is 
not a ground for special demurrer.  (5 Witkin, California Procedure (5th Ed. 2008) Pleading, § 
962, p. 375.)  Further, a general demurrer can be sustained on statute of limitations grounds 
only if the defect appears clearly on the face of the pleading.  (Lee v. Hanley (2015) 61 Cal. 4th 
1225, 1232.)   
 
 Sixth Cause of Action, Breach of Contract (Third-Party Beneficiary): 
 
 All demurrers to this cause of action are OVERRULED except the demurrer based on 
CCP § 430.10 (g).  That demurrer is SUSTAINED, with leave to amend.  The complaint fails to 
allege whether the contracts between Gregg and the public agencies are written, oral, or implied 
by conduct.  CCP § 430.10 (g). 

  

 8.  TIME:  8:30   CASE#: MSC16-00084 
CASE NAME: DOE WOLFF VS. MT. DIABLO U.S.D 
HEARING ON DEMURRER TO COMPLAINT of WOLFF FILED BY MT. DIABLO 
UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Before the Court are two related matters. One is defendant Mt. Diablo Unified School District’s 
(“District”) motion for sanctions under Code of Civil Procedure (“CCP”) §§ 128.7 and 1038, and 
the other is the District’s demurrer (the “Demurrer”) to plaintiffs’ complaint.  

Demurrer 

Preliminary Considerations 

In the first instance, the Court rejects plaintiffs’ argument that the Demurrer must be overruled 
because only the District, and not the various individual defendants, have demurred. As the 
District points out in its reply brief, the individual defendants have not even been served with the 
complaint, so while it might be true that those defendants have not demurred, they also have not 
yet been served and therefore are under no obligation to have responded to plaintiffs’ pleading 
at this juncture. This ruling addresses the District as defendant. If and when others are served, 
the Court will consider any arguments they may make. 

Second, the Court takes judicial notice of AR 3320 and BP 3320 as it would any statute, 
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regulation, or ordinance.  

The Court does not read the District’s request for judicial notice as asking the Court to adopt, as 
a judicially-noticed fact, a particular interpretation of AR 3320 and/or BP 3320. To be sure, the 
District argues, in its papers, for a particular interpretation of AR 3320 and BP 3320, which is 
appropriate. However, it is the province of the Court to interpret statutes, regulations, 
ordinances, and the like. 

To be clear, in granting the District’s request for judicial notice, the Court is accepting as 
judicially noticeable facts only (1) that AR 3320 and BP 3320 were duly enacted in 2003; and (2) 
the content of AR 3320 and BP 3320 (i.e., their words). 

Discussion 

AR 3320 and BP 3320 

There are two sections of the Government Code (§§ 905(m) and 935), along with BP 3320 and 
AR 3320, that provide the starting point for the Court’s analysis. 

Government Code § 905(m) provides: 

There shall be presented in accordance with Chapter 1 (commencing with 
Section 900) and Chapter 2 (commencing with Section 910) all claims for money 
or damages against local public entities except any of the following: 

(m) Claims made pursuant to Section 340.1 of the Code of Civil Procedure for the 
recovery of damages suffered as a result of childhood sexual abuse. This 
subdivision shall apply only to claims arising out of conduct occurring on or after 
January 1, 2009. 

Government Code § 935 states, in relevant part: 

(a) Claims against a local public entity for money or damages which are 
excepted [by Section 905], and which are not governed by any other 
statutes or regulations expressly relating thereto, shall be governed by the 
procedure prescribed in any charter, ordinance or regulation adopted by the 
local public entity. 

(b) The procedure so prescribed may include a requirement that a claim be 
presented and acted upon as a prerequisite to suit thereon. If such 
requirement is included, any action brought against the public entity on the 
claim shall be subject to the provisions of Section 945.6 and Section 946. 

AR 3320 says, in relevant part: 

Claims for money or damages relating to a cause of action for death or for injury 
to person, personal property or growing crops shall be presented to the 
Governing Board no later than six months after the accrual of the cause of action. 

Finally, BP 3320 states, in pertinent part: 

Any and all claims for money or damages against the district must be presented 
to and acted upon in accordance with Governing Board policy and administrative 
regulation. Compliance with district procedures is a prerequisite to any court 
action, unless the claim is governed by statutes or regulations which expressly 
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free the claimant from the obligation to comply with this policy and the claims 
procedures set forth in the Government Code. 

It is undisputed that the instant action falls within the ambit of § 905(m), and, accordingly, § 935. 
The question is whether, and how, AR 3320 and/or BP 3320 apply.  

As a starting point, the Court considers that the plain language of AR 3320 seems to require 
plaintiffs to have presented a claim within six months of the accrual of their cause(s) of action. 
The unopposed request for judicial notice, as well as papers on file in this case in connection 
with other matters, establish that plaintiffs did not present a claim to the District until June 15, 
2015. As a result, unless plaintiffs are exempt from the requirements of AR 3320, or it does not 
apply for some reason, their claims needed to have accrued no earlier than December 15, 2015. 

Plaintiffs make two arguments to support their conclusion that AR 3320 and/or BP 3320 do not 
warrant sustaining the Demurrer. 

First, plaintiffs contend that because AR 3320 and BP 3320 were adopted in 2003, and 
subsection m only was added to the Government Code as part of a 2008 amendment to § 905, 
that AR 3320 and BP 3320 do not apply to this case. To support that contention, plaintiffs cite 
Adler v. Los Angeles Unified Sch. Dist. (1979) 98 Cal.App.3d 280 for the proposition that AR 
3320 cannot apply retroactively without a specific provision making it retroactive. But Adler is 
inapposite to the instant case.  

In Adler, the plaintiff sued for, among other things, special disability pay, which the Court held 
was exempt from the claims presentation requirement under Government Code § 905(c). Id. at 
p. 287. The Los Angeles Unified School District had adopted board rule 1206, which imposed a 
claims presentment requirement under Government Code § 935 (including to the plaintiff’s claim 
for special disability pay).  Adler reversed the trial court’s grant of summary judgment on the 
cause of action pertaining to the disability pay because the board rule “was not adopted until … 
almost three months after this cause of action for personal injuries accrued. [Board rule 1206] 
contains no provision purporting to make it retroactive in effect.” Id. at p. 287.   

Here, it is undisputed that AR 3320 and BP 3320 were adopted in 2003. The complaint alleges 
that the abuse began “in or about 2006,” and continued “through June 2013.” (Complaint ¶ 18.) 
Section 905(m), which provided a new exemption from the government claims process for 
claims for childhood sexual abuse, became effective on January 1, 2009. Plaintiffs offer no 
argument or authority that would compel a conclusion that their claims against the District 
accrued before 2003, and the Court can find no reason to draw such a conclusion. Unlike the 
board rule at issue in Adler, AR 3320 and BP 3320 were not adopted after the claims in this 
case accrued. As a result, Adler is not helpful to plaintiffs. 

Second, plaintiffs argue that because AR 3320 and/or BP 3320 do not specifically identify child 
abuse claims as being covered by those provisions, they do not provide notice that a tort claim 
for child abuse must be filed with the District before a suit can be brought. Plaintiffs cite 
California School Employees Assn. v. Governing Bd. of South Orange County Community 
College Dist. (2004) 124 Cal.App.4th 574 (“South Orange”) to support this position.  

It is true that Board Policy 3500, the provision at issue in South Orange, enumerated certain 
types of claims as being covered by that provision. But the result in South Orange had nothing 
to do with that fact. Rather, South Orange concerned itself with analyzing whether a claim for 
money damages that was secondary to the other relief requested by plaintiff fell within the scope 
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of § 905(c). 

Relevant here, the South Orange opinion does not require AR 3320 and/or BP 3320 to identify 
specifically the types of exempt claims it covers. 

Conclusion 

The parties agree that the claims in this case fall within the purview of Government Code § 
905(m). The parties further agree that Government Code § 935 empowers a local public entity – 
like the District – to prescribe a claims procedure. By enacting AR 3320 and BP 3320, that is 
precisely what the District has done. AR 3320 and BP 3320 put potential plaintiffs on notice that 
any claim against the District must be presented in accordance with those provisions. Under the 
plain language of those enactments, the claims at issue here are governed by AR 3320 and BP 
3320, and plaintiffs have presented no argument or authority that would compel a conclusion 
otherwise. 

Each and every cause of action in the complaint is barred by the failure to present a timely 
claim. The Court considers that no amendment would change the fact that the claims at issue in 
this case accrued no later than June 2013, when the alleged abuse concluded. (See Complaint 
¶ 18.) At that time, § 905(m) existed in its present form. Section 935 existed in its present form. 
And both AR 3320 and BP 3320 existed in their present forms. No amendment can change 
those facts, either. The District’s Demurrer is sustained without leave to amend. 

All of the District’s requests for judicial notice are granted. 

Sanctions Motion 

The District contends that it is entitled to sanctions under Code of Civil Procedure (“CCP”) § 
128.7(b). (Notice of Motion 1:12-16.) The District argues that the complaint in this matter was 
presented for an improper purpose and that the claims therein are not warranted by existing law. 

Section 128.7(b) provides: 

By presenting to the court, whether by signing, filing, submitting, or later 
advocating, a pleading, petition, written notice of motion, or other similar paper, 
an attorney or unrepresented party is certifying that to the best of that person’s 
knowledge, information, and belief, formed after an inquiry reasonable under the 
circumstances, all of the following conditions are met: 

(1) It is not being presented primarily for an improper purpose, such as to 
harass or to cause unnecessary delay or needless increase in the cost of 
litigation. 

(2) The claims, defenses, and other legal contentions therein are warranted 
by existing law or by a nonfrivolous argument for the extension, 
modification, or reversal of existing law or the establishment of new law. 

(3) The allegations and other factual contentions have evidentiary support or, 
if specifically so identified, are likely to have evidentiary support after a 
reasonable opportunity for further investigation or discovery. 

(4) The denials of factual contentions are warranted based on the evidence 
or, if specifically so identified, are reasonably based on a lack of 
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information or belief. 

Awarding sanctions under § 128.7 is discretionary. See Guillemin v. Stein (2002) 104 
Cal.App.4th 156, 167. Federal cases interpreting Rule 11 are persuasive authority when 
interpreting § 128.7. Id. The Guillemin Court cited the Ninth Circuit’s interpretation of Rule 11 in 
Operating Engineers Pension Trust v. A-C Co. (9th Cir. 1988) 859 F.2d 1336 with approval, 
saying that it found the Ninth Circuit’s analysis of Rule 11 “equally applicable to Code of Civil 
Procedure section 128.7.” Guillemin at p. 168.  

In Operating Engineers, the Ninth Circuit said: 

Rule 11 must not be construed so as to conflict with the primary duty of an 
attorney to represent his or her client zealously. Forceful representation often 
requires that an attorney attempt to read a case or an agreement in an innovative 
though sensible way. Our law is constantly evolving, and effective representation 
sometimes compels attorneys to take the lead in that evolution. Rule 11 must not 
be turned into a bar to legal progress. 

Id. at p. 1344.  

The crux of the District’s argument is that because the Court previously denied plaintiffs’ ex 
parte application for leave to present a late claim, the complaint was filed in bad faith and for an 
improper purpose, because plaintiffs must have known that their claims were time-barred.  

It is true that the Court rejects plaintiffs’ theories for why AR 3320 and BP 3320 do not operate 
to bar their claims against the District. But it is equally true that plaintiffs’ arguments in the ex 
parte proceeding differed from the arguments they have presented now, and the allegations in 
the complaint. In the ex parte proceeding, plaintiffs argued that they did not know of the District’s 
reporting obligations and presented their claim to the District less than 90 days after discovering 
the District’s reporting obligations. (See Ex Parte Application; Exhibit D to Declaration of Kevin 
Gilbert ISO Sanctions Motion, p. 8.)  

Nowhere in the ex parte application did plaintiffs argue that they were exempt from the claim 
presentment requirements under Government Code § 905(m), which is what plaintiffs alleged in 
the complaint in this matter, and what forms the basis of their opposition to the Demurrer. 
(Complaint ¶ 29.) 

The Court declines to exercise its discretion to sanction plaintiffs or their counsel under these 
circumstances. The Court considers that plaintiffs’ position concerning Government Code § 
905(m), while ultimately without merit, was not taken in bad faith, to harass, or for an improper 
purpose. Plaintiffs’ position, taken in opposition to the demurrer, is a good faith attempt to read 
the cited authorities “in an innovative but sensible way.” Put simply, plaintiffs’ counsel was 
engaged in zealous representation of her clients, and the Court is not of the view that filing the 
complaint in this case was sanctionable conduct under § 128.7. 

The motion for sanctions is denied. 
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 9.  TIME:  8:30   CASE#: MSC16-00084 
CASE NAME: DOE WOLFF VS. MT. DIABLO U.S.D 
HEARING ON MOTION TO/FOR SANCTIONS PURSUANT TO CCP 128.7 FILED 
BY MT. DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
See Line 8. 

  

10.  TIME:  8:30   CASE#: MSC16-00084 
CASE NAME: DOE WOLFF VS. MT. DIABLO U.S.D 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear. If the tentative ruling set forth in Line 8 above is not contested, the 
appearance may be via CourtCall. 

  

11.  TIME:  8:30   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
HEARING ON MOTION TO/FOR AN ORDER PERMITTING LEE LESHER, ESQ. TO 
FILED BY REGINA EAVES, DUSTIN EAVES, CODY EAVES 
* TENTATIVE RULING: * 
 
 The motion is granted. 

  

12.  TIME:  8:30   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
HEARING ON MOTION TO/FOR AN ORDER PERMITTING SCOTT FRIELING, 
ESQ. TO APPEAR FILED BY REGINA EAVES, DUSTIN EAVES, CODY EAVES 
* TENTATIVE RULING: * 
 
 The motion is granted. 
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13.  TIME:  8:30   CASE#: MSL08-00275 
CASE NAME: PACIFIC BELL VS SINGH 
HEARING ON MOTION TO/FOR ASSIGNMENT OF RIGHTS, RESTRAINING ORDER 
FILED BY PACIFIC BELL DIRECTORY 
* TENTATIVE RULING: * 
 
Unopposed motion granted.  Plaintiff shall prepare a detailed order after hearing, specifying 
precisely how the assignment of rights shall be effectuated. 
  

  

14.  TIME:  8:30   CASE#: MSL08-00527 
CASE NAME: PALISADES VS JONES 
HEARING ON MOTION TO/FOR SET ASIDE THE DEFAULT JUDGMENT FILED BY 
RASHEEDA SAUDA JONES 
* TENTATIVE RULING: * 
 
There is no proof of service in the file.  Thus, the Court is concerned that plaintiff did not receive 
notice of this motion.   
 
If defendant served plaintiff, then she may appear in Court and present a proper proof of 
service.  If there was proper service, then, since the motion is unopposed, the Court will grant it.  
 
If defendant fails to appear, or if there was not proper service, the motion is denied without 
prejudice.  Defendant may refile it but must give proper notice to plaintiff. 
 

  

15.  TIME:  8:30   CASE#: MSL15-03580 
CASE NAME: PORTFOLIO RECOVERY VS OSTROVSK 
HEARING ON MOTION TO/FOR ORDER THAT MATTERS IN REQ. FOR ADM BE 
ADMITTED FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
 The motion is unopposed and is, therefore, granted. 
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16.  TIME:  8:30   CASE#: MSL16-00407 
CASE NAME: SANFORD VS. CITY OF RICHMOND 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear. 
  

  

17.  TIME:  8:30   CASE#: MSL16-00765 
CASE NAME: GIMBAL CAPITAL VS DOMINGUEZ 
HEARING ON MOTION TO/FOR ORDER TO DEEM MATTERS ADMITTED FILED BY 
GIMBAL CAPITAL, INC 
* TENTATIVE RULING: * 
 
 The motion is unopposed and is, therefore, granted. 

  

18.  TIME:  1:30   CASE#: MSC13-01589 
CASE NAME: RAMOS VS. FORD MOTOR COMPANY 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
In light of the Notice of Settlement, the Issue Conference is off-calendar. 

 


